
CHANGE IN IRS POLICY:
ASSESSMENT OF PENALTIES
FOR LATE FILED FORM 5471

The IRS has recently changed its policy regarding
the assessment of penalties for late filed Form
5471, Information Return of U.S. Persons with
Respect to Certain Foreign Corporations.
Certain taxpayers have already received letters
from the IRS alerting them of the procedural
change relative to the automatic assessment of
penalties.

This change in policy is significant compared to
the current procedure whereby the penalty is
assessed at the discretion of a tax examiner after
a return has been selected for examination.

Background

U.S. citizens and residents (including U.S.
corporations, partnerships and trusts) who are
officers, directors or shareholders in certain
foreign corporations are required to file Form 5471
to satisfy the reporting requirements of Internal
Revenue Code Sections 6038 and 6046 and
related regulations.  The information required to
be disclosed on Form 5471 is dependent upon
various thresholds of ownership and control in the
foreign corporation, and there are various
categories of filers.

Information to be disclosed on Form 5471
includes, but is not limited to, stock ownership,
income statement and balance sheet in
accordance with U.S. GAAP, current and
accumulated earnings and profits, and current
inclusion under the U.S. Subpart F income rules.
Also required is information related to
intercompany transactions and corporate
acquisitions and dispositions.

Due Date

Form 5471 is due on the same date the applicable
tax return is due for the taxpayer and must be
attached to the timely-filed return. 

Penalties

Failure to comply with these filing requirements
could result in significant penalties.

For each Form 5471 that is late filed or does
not include complete and accurate
information, a $10,000 penalty can be imposed.
This penalty is assessed in addition to the
penalty for failure to file or pay tax, regardless
of whether any tax is due on the tax return.

Reasonable cause relief is available in certain
circumstances.  If a taxpayer fails to file a Form
5471 for more than 90 days after the IRS notifies
the taxpayer of the failure to file, an additional
$10,000 penalty can be imposed for each 30-day
period (or fraction thereof) the failure to file
continues, up to a maximum penalty of $50,000.
In addition, the tax law provides for a 10 percent
reduction of the foreign taxes available for credit
purposes.

Description of New Policy

The new policy is effective on January 1, 2009
and in its current form will result in Internal
Revenue Service Centers automatically assessing
appropriate penalties on late filed corporate tax
returns (Form 1120 and Form 1120 suffix returns,
e.g. Form 1120F) which require Form 5471 to be
attached.  Accordingly, the new policy does not
technically apply to individual and partnership tax
filers although this does not preclude the IRS from
assessing the penalty automatically even though
it is beyond the scope of the new policy.

Under the new policy, when a corporate income
tax return is filed late with Form 5471 attached,
the IRS will automatically send a “notice to
respond” to the taxpayer.  This notice will allow the
taxpayer to ask the IRS to abate the late-filing
penalty based on reasonable cause.  If the IRS
does not receive a timely response or is not



satisfied with the reasons to abate the penalty, the
Service will issue a “notice to assess” to the
taxpayer.  This procedure is consistent with the
current IRS policy on the failure to file or pay
penalties.  The IRS does not intend to
automatically assert the penalty to reduce the
foreign tax credit.  The IRS will assert this penalty
only on examination of the corporate income tax
return.

Taxpayers who timely filed their corporate income
tax returns but failed to attach the necessary
Forms 5471 can amend their returns with the
required Forms 5471 attached.  The IRS has
implemented a limited procedure that will allow
taxpayers to request reasonable cause relief
before any assertion of penalties.  

The delinquent Form 5471 can be attached to
Form 1120X, Amended U.S. Corporation Income
Tax Return, along with a reasonable cause
statement.  The Form 1120X should indicate that
a reasonable cause statement is attached to the
return.  In these instances, the IRS has indicated
that it will consider whether reasonable cause
exists before asserting penalties.  

 If a paper return was originally filed, the amended
return should be filed at the applicable IRS Center
where the corporation filed its original return.
Taxpayers should include the reasonable cause
statement with the amended return but must
separately mail the reasonable cause statement
to the Internal Revenue Service in Ogden, Utah.

Action Required

Taxpayers should be familiar with the ownership
thresholds and stock ownership criteria which
result in a Form 5471 filing obligation.  The form
could be required in circumstances where it would
not seem intuitive that an obligation has been
created.  But the penalties are severe and
taxpayers should err on the side of caution to
avoid the imposition of penalties.  

Prudence would dictate that a qualified tax adviser
review the organization structure to determine If
the filing of Form 5471 is required.  In any event,
the review process would be helpful in
establishing that a good faith effort has been

made to establish one’s filing obligation and
“reasonable cause” can be supported if IRS
asserts the penalties. 
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